United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


Cnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,996 K 


EULALIA M. WILLIAMS, 
Appellant, 


MYRTLE B. WILLIAMS, Administratrix, Estate of 
Leon Williams, deceased, 


Appellee. 


APPEAL FROM ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals WILLIS C. PAYTON 


for the D+ 1 1° Columbia Circuit 14 


Artis & Payton 
FILED §=auG 15 1963 512 Fifth Street, N. W. 


athan. 1Cracbooas Washington 1, D. C. 
CLERK Attorney for Appellant 


(i) 


INDEX 


Indictment, Filed June 11, 1962 
Plea of Defendant, Filed June 15, 1962 


Motion for Suppression of Evidence and Testimony, 
Filed December 12, 1962 


Points and Authorities in Opposition to Defendant Vernon 
Cooper's Motion to Suppress, Filed December 13, 1962 


Excerpts from Transcript of Proceedings, March 20, 1963 


Witnesses: 


Harry Irving Pomerantz 
Direct 

Ray Aronstein 
Direct 
Cross 


Oliver Merchant 
Direct 


Floyd H, Johnson 
Direct 
Cross 

Willie A, Cox 
Direct 
Cross 


James H. Taylor 
Direct 


Harry A, Noone 
Direct 


Judge's Charge to Jury 
Denial of Motion, March 20,1963. 


Judgment and Commitment, Filed April 26, 1963 


JOINT APPENDIX 


[Filed in Open Court June 11, 1962] 


[EXCERPTS FROM INDICTMENT] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Sworn in on May 1, 1962 


THE UNITED STATES OF AMERICA : Criminal No. 525-62 
v. : Grand Jury No., Original 


VERNON COOPER, : Violation: 22 D.C.C. 1801 
: (Housebreaking) 
Delensanins. 22 D.C.C. 2901 
: (Robbery) 
| 


The Grand Jury charges: | 
* * 
SEVENTH COUNT: 
On or about April 16, 1962, within the District of Columbia, Ver- 
non Cooper, by force and violence and against resistance a and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Ray Aron- 


stein, property of Ray Aronstein, of Ray Aronstein and Mary A. Kessler 
and of Nation-Wide Check Corporation, a body corporate, of the value of 
about $4,875.07, consisting of the following: one pocketbook of the value 
of $2.00, one pocketbook of the value of $1.00 and $75. 00 in money, prop- 
erty of Ray Aronstein; one metal box of the value of $2. 00 and $2,835.00 
in money, property of Mary A. Kessler and Ray Aronstein; and $1,960.07 


in money, property of Nation-Wide Check Corporation, a body corporate. 


* * * * | * 


/s/ David C. Acheson. 
Attorney of the United, States in 
and for the District of Columbia 


[Filed June 15, 1962] 
PLEA OF DEFENDANT 


On this 15th day of June, 1962, the defendant Vernon Cooper, ap- 
pearing in proper person and by his attorney James K. Hughes, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


MATTHEW F. MC GUIRE 
Presiding Judge 
Criminal Court # ASSIGN 


mK OK 


[Filed Dec. 12, 1962] 


MOTION FOR SUPPRESSION 
OF EVIDENCE AND TESTIMONY 

The defendant, Vernon Cooper. by his attorney, moves the court 
for an order (1) suppressing as evidence at the trial of the above- 
captioned case, any and all articles of property. including but not lim- 
ited to. pistols, rifles and articles of clothing seized by members of 
the Metropolitan Police Department of the District of Columbia at the 
time of the defendant's arrest, and (2) suppressing the testimony of 
Harry I. Pomerantz and Ray Aronstein with respect to the identity of 
the defendant, all upon the grounds and for the reasons more fully set 
forth in the attached memorandum of points and authorities annexed 


hereto, 
/s/ William F. Reed 
1000 Federal Bar Building 
Washington 6, D. C. 
Attorney for Defendant 


[Certificate of Service] 


[Filed Dec. 13, 1962] 


POINTS AND AUTHORITIES IN OPPOSITION | 
TO DEFENDANT VERNON COOPER'S 
MOTION TO SUPPRESS 


1. The Defendant's Motion to Suppress Has 
Already Been Decided Adversely to Him. 


Michael Ritz, Jr., Esq., counsel for this same defendant, filed 


the same motion to suppress in companion Criminal Case No. 592-62. 


It is noted that present counsel, William F. Reed, Esq., concedes in 

his motion to suppress that ''the circumstances surrounding the defend- 
ant's arrest are common to each [of the companion cases]." On Decem- 
ber 7, 1962, after full hearing and argument before Judge Holtzoff, the 
same defendant's motion to suppress, which raised exactly the same is- 
sues, was denied by the Court. Further, insofar as the suppression of 
the identification testimony of various victims of the alleged armed rob- 
beries is concerned, this point was raised by a motion to suppress filed 
by Francis J. O'Rourke, Esq., counsel for this same defendant in com- 
panion Criminal Case No. 523-62. At the conclusion of argument before 
Judge Jones, the Court, on November 21, 1962, denied the defendant's 
motion to suppress. | 


For its remaining points and authorities, the government relies 


on its "Points and Authorities in Opposition to Defendant Wonzell Coop- 
er's Motion to Suppress" in companion Criminal Case No 523-62, filed 
with this Court on November 14, 1962, and prays that said opposition 

may be incorporated herein by reference. 


/s/ David C. Acheson 
United States Attorney; 


/s/ Alfred L. Hantman 
Assistant United States Attorney 


[Certificate of Service] 


[Filed July 17, 1963] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, March 20, 1963 
Trial in above-entitled cause commenced at 11:00 a.m., before 
HONORABLE DAVID A. PINE, United States District Judge, and a jury. 
* * me * * 
MR, REED: May we approach the bench, Your Honor ? 
THE COURT: Yes. 
(At the bench:) 

MR. REED: I have several motions I would like to raise, and 
speak briefly on. 

THE COURT: All right. 

MR. REED: ‘I should tell Your Honor that with respect to two of 
them there has been a prior ruling in another case involving the same 
defendant, by Judge Holtzoff, which was adverse to the defendant but I 
would like to make the motions once again at this trial. 

THE COURT: It has not been made in this case? 

MR. REED: No, Your Honor. 

MR. HANTMAN: Hasn‘t been ruled on in this case? Didn't you 
join with the others? I thought you had. 

THE COURT: Join with what others? 

MR. HANTMAN: The other counsel, Your Honor, in the other 
companion cases. 

MR, REED:' My memory may have failed me but -- 

THE COURT: Wait a minute: "Motion of defense counsel series 
of cases switched around for more time to prepare”. 

"Defendant's motion to suppress evidence and testimony heard and 
denied, McGuire." 

Is that what you have in mind? 

MR. REED: That had escaped my recollection, Your Honor. 

I have another motion, however, under Rule 5(a) that I would like 
to make. 


THE COURT: Yes. 


MR. REED: And one additional motion. 

THE COURT: 5(a) -- that is the one about the arrest? 

MR. REED: Mallory, Your Honor. 

THE COURT: Oh, yes; Mallory. | 

Well, that will come up when a confession is offered, if it is offered. 

MR. REED: Well, we don't have a confession in this case. I would 
rather not argue my motion at this point, Your Honor. But I would like to 


make a few remarks for the record with respect toit. | 
I am wondering also if we might have the witnesses excluded during 
the argument. | 
THE COURT: Certainly. The Marshal said you wanted the defend- 
ant excluded. 
MR. REED: Until the motions are heard. 
THE COURT: Why? 
MR. REED: I have a motion, and the defendant would like to waive 


his presence here during the government's case, Your Honor, while I 


argue that motion. 

MR, HANTMAN: I think we should get that waiver from the defend- 
ant rather than by counsel's representations. Not that I doubt counsel. 

THE COURT: Oh, no; but so it will be on the record. 

MR. HANTMAN: Yes. | 

MR. REED: That will be all right. 

THE COURT: We will have the witnesses excluded and you can 
make your motion. 

The defendant is not here now. | 

MR. REED: No, Your Honor, he is not here. 

THE COURT: Have him brought in and then you can make your 
motion for his absence during your motion. If that is what you want. 

MR. REED: Yes, Your Honor. 

(Open Court:) 
THE COURT: Have the defendant brought in. 
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(Defendant enters court room.) 

THE COURT: Let the record show the witnesses are all excluded 
and no prospective jurors are in the courtroom. 

MR, REED: Your Honor, I would at this time as a preliminary 
matter like to make a motion under Rule 5(a) of the Criminal Rules of 
Procedure on the basis of illegal detention and evidence derived there- 
from. 

Briefly, the circumstances of the arrest in this case are as follows: 

The defendant -- 

THE COURT: Do you mean this is under the Wong Sun case; is 
that what you are depending on? 

The recent Wong Sun case, in an opinion by Mr. Justice Brennan, 
in which Mr. Justice Brennan says the Court must suppress a confession 
if it is obtained as a result of an illegal arrest? 

Is that what you have in mind? 

MR. REED: No, Your Honor. 

THE COURT: Isee. That came down last December, and I won- 
dered whether that is what you had in mind. 

MR. REED: That is not what I have in mind, Your Honor. 

THE COURT: Very well. 

MR, REED: Although it may be controlling; I don't think so. 

* * * * * 

MR, REED: Let me state this at the outset: We do not have a 
confession in this case. 

We are concerned here with other evidence which the defendant 
feels was derived or obtained pursuant to an illegal detention. 

THE COURT: Now, is it physical evidence or testimonial evidence? 

MR, REED: It is testimonial evidence, Your Honor. 

THE COURT: I see. 

MR. REED:' The defendant was arrested at approximately 2:45 
p.m. on a Sunday afternoon, and according to the report of the Commis- 


sioner, the United States Commissioner, he was arraigned at approxi- 


mately one o'clock the following Monday, roughly 22 hours later. 
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During this time he was subject to four to six lineup identifications 
and it is the defendant's contention that the witnesses which the govern- 
ment will present today as identification witnesses, that their testimony 
will be more a product of their lineup identification which occurred dur- 
ing a period of illegal detention and therefore, if I may use the cliche, 
Your Honor, a "fruit of the forbidden tree", and that for that reason that 
they should not be allowed to identify this defendant in open court today. 

That is the essence of the motion, Your Honor. | 

Short of that, I would ask that they not be allowed to testify with 
respect to their identification, their lineup identification, in the event 
Your Honor feels that they nevertheless may be permitted to identify the 
defendant in open court. | 

I have some authority for that, Your Honor, in Payne vs. United 
States. Although the Court of Appeals did not have to rule directly on 
that point, the Court noted that the trial judge had prevented the govern- 
ment from going into the out-of-court lineup of identifications under cir- 
cumstances of this sort. That was where there was a period of illegal 
detention -- | 

THE COURT: Under Mallory? 

MR. REED: That is correct, Your Honor. 


* * * * 1 ok 


THE COURT: So I think I must know when it was that these line- 
ups were conducted in order to have a full record on this point. 
MR. REED: Your Honor, I quite agree with you. Ijam not armed 


with that information, however. 

THE COURT: Does the District Attorney know? 

MR. HANTMAN: If Your Honor please, for the Court's informa- 
tion, the arrest in this case took place at 2:45 p.m. May 20, 1962. There 
was a whole series of alleged offenses involving this defendant as the re- 
sult of which a series of lineups were held the very next morning start- 
ing at I believe somewhere around 9 o'clock in the morning, and there 
were about eight or nine different complainants. | 

THE COURT: And continuing until when? 
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MR, HANTMAN: Approximately 12 or 1:00. 

THE COURT: P.M. of the next day? 

MR, HANTMAN: Yes; the next day. 

The arrest was on Sunday, and the lineups were held until about 


noon of the next day. 

THE COURT: I want to know whether there can be a stipulation 
as to that fact as a basis for any ruling I make. 

MR, HANTMAN: I think there can, as far as the government is 
concerned, Your Honor. 

THE COURT: Can you make that stipulation? 

MR. REED: I would be willing to stipulate to that, Your Honor. 

THE COURT: Very well. Then we have lineups conducted from 
2:45 -- 

MR, HANTMAN: No, Your Honor. 

THE COURT: Arrest at 2:45? 

MR. HANTMAN: On Sunday. yes 

THE COURT: On Sunday morning; lineups conducted beginning 9 
until approximately one p.m. on Monday? 

MR. HANTMAN: Yes; on the following day, Monday. 

THE COURT: Monday? 

MR. HANTMAN: Yes, Your Honor. 

* * * * * 

THE COURT: I want to make sure about the stipulation now. 

Arrest was made at 2:45 Sunday morning. No lineups on Sunday. 

Lineups on Monday beginning at approximately 9 and ending ap- 
proximately one p.m. on Monday. 

Is there a stipulation on that? 

MR. HANTMAN: Yes, sir. 

MR. REED: With this one correction, Your Honor: It was 2:45 
p.m.; in other words, Sunday afternoon. 

THE COURT: Oh,I see. Is that correct? 

MR. HANTMAN: Correct, Your Honor. 


THE COURT: All right. 

Now, if we have those facts stipulated, then the only question is 
whether or not testimony in respect of lineups should be suppressed if 
there is an illegal detention and if this is an illegal detention. 

Is that your position? | 

MR. REED: That is correct. 

* * * * * 
THE COURT: I don't think the courts have gone so far, up to this 


time, as to suppress lineups as a result of an illegal detention. 


MR. REED: Your Honor, the thing that concerns me -- I quite 
agree with you, Your Honor, that the issue has been mentioned in several 


recent Court of Appeals decisions but not squarely presented, and, if 


nothing else, I would like to see this case squarely presented to the Court 


of Appeals. 

THE COURT: The only way you could get it Seas to the Court 
of Appeals would be for me to rule against you. | 

MR. REED: That is correct, Your Honor. I understand that. 

The point I would like to make, Your Honor, is that I am concerned 
about the situation that this type of legal approach creates. 

It seems to me it is creative of a situation where regardless of the 
legalities of the detention, if you can get a man ina lineup, get him iden- 
tified, get him identified, you have got him. And I don't! ‘think that crim- 
inal law, while it -- while criminal jurisprudence may have condoned 

that practice in the past, I think we have reached a new era in so 
far as criminal procedure is concerned, and this is a case in which law 
should be made, Your Honor. | 

THE COURT: We undoubtedly have reached a new era. Iagree 
with that. | 

MR. REED: Yes, sir. | 

MR. HANTMAN: May I be heard a moment, Your Honor? 

THE COURT: Of course. 

MR. HANTMAN: I think I can shorten this by ne the Court 


that the government does not intend to introduce any testimony concern- 
| 


ing any identification at lineups whatsoever. | 
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What really troubles my friend here is that he would like to have 
the Court rule that since that identification was made, no subsequent 
identification, no testimony from any witness should be permitted, and 
with this we take issue. of course. We say that is not the law and the 
Court should not so rule. 

THE COURT: Well, I agree with the District Attorney on that, 
and I have held that testimony in respect of lineups is not inadmissible 
as a result of an illegal detention. 

I think when that law is made it should be made by a higher tri- 
bunal than myself. 

MR. REED: Fine, Your Honor. 

THE COURT: But we don't have that, apparently, in this case. 
Because what you want is to suppress testimony in this court of identi- 
fication. 

MR. REED: That is correct, Your Honor. 

THE COURT: Well. that I can’t do, and won't do, and you have 
your point made. 

MR, REED: Thank you, Your Honor. 

THE COURT: All right. 

MR. REED: I have a subsequent motion, Your Honor, which is a 
second, and which is a request by the defendant that -- it is defendant's 


desire to waive his presence in the courtroom during the conduct of the 


government's case. 

MR. HANTMAN: In support of -- during what? 

MR. REED: In support of that, I would like to give you certain 
cases and the import of these -- 

THE COURT: I want to know the reason for any such extraordinary 
request. 

MR. REED: Your Honor, this case consists almost entirely of an 
identification of this man by these identification witnesses of the govern- 
ment. 

It seems to me totally unrealistic to feel or believe, or naive, if 
I may say so, to think for a minute that any witness who was put on that 


li 


stand is not going to be able to look at this table automatically and point 


their finger to that man. 
It is a gross leading question, Your Honor, in my opinion, and I 
don't think that the defendant has to be compelled to place himself in 
that position. He doesn't have to assist the prosecution. | 
THE COURT: Then they are out of identification if he is absent 
from the courtroom. | 
MR, REED: They can describe him, Your Honor. He will be in 


here during their case. 


That is their problem; I am not concerned with that. If the gov- 
ernment chooses to go to trial on the basis of no other evidence than 
the momentary vision which these victims may have had : some man 
who robbed them, that is their concern. | 

It certainly isn't the defendant's, and I don't believe his is obliged 
to assist them. 

If Your Honor wants authority of the right of the defendant to waive 
his presence, I would be happy to discuss it. 

MR, HANTMAN: If Your Honor please, the covernment would ob- 
ject to this highly irregular procedure. 

Counsel's argument assumes that any witness who ks on this stand 
for purposes of identification would not necessarily be telling the truth 
when the time comes that they are asked to identify any assailant or any 


thief, as the case may be. 


We can't make such an assumption, and we must assume quite the 
contrary. And I don't think the naivete which counsel speaks of is any- 
thing that the Court or the government ought to concern itself with, 

We do object to this procedure. : 

MR. REED: Your Honor, I make no assumptions about the govern- 
ment's witnesses. I merely make the assumption and I postulate or pre- 
sent it as a realism here, that when a witness gets on the stand, slightly 
nervous as they probably all are, and he is asked "Do you see the defend- 
ant in the court room", he is not looking in the back of the courtroom at 
these students or at that lady back there -- | 
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THE COURT: I have seen them do that. 

MR, REED: 'Well, Your Honor's experience is broader than mine, 
no question about it. I have never seen it in the few cases I have ob- 
served, and it seems to me wholly unrealistic to expect other witnesses. 

THE COURT: I have seen them pick out defendant's counsel. 

Well now, I will tell you, I think that he must remain in the court 
room. But if you wish, I will allow, say, two other people to sit at the 

counsel table who have some resemblance to him and see whether 
or not the witness is picking out the correct man. And when the exam- 
ination on the voir dire is made, I will not ask him to stand so that the 
witnesses can look at him, because that might put in their minds who 
the defendant is. 

And I will allow two more people that look like him to sit at that 
counsel table with him, And that ought to result in fairness. 

MR. REED: Could I confer with him just briefly on that, Your 
Honor. 

THE COURT: Yes. 

MR, REED: Thank you. 

THE COURT: If we can find two who look like him. 

MR. REED: Yes, Your Honor. 

THE COURT:All right. 


(Mr. Reed confers with witness.) 
THE COURT: Yes. 
MR. REED: Your Honor, this is a rather explosive situation from 


the defendant's standpoint. I wonder if Your Honor would not permit the 
government to comment at any time to the jury or that Your Honor would 
not make any reference to the other gentlemen who would be sitting with 
the defendant. In other words, I don‘t want to place the defendant in a 

situation where, if he is identified from the stand, the government's 
identification is enhanced because they have even picked him out of three 
people. 

THE COURT: Well, I think that would be a very telling point. 

MR. REED: It would, Your Honor, but I would rather -- 
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THE COURT: Well, I have given you that opportunity. Now, if 
you don't want to accept it, you don't have to. But I will not make him 
stand when the case is identified. I will let him remain seated so that 
the witnesses can't see him at this time, and you can do as I have seen 
some lawyers do, get very much in front of the defendant when that pro- 
cedure is taking place. | 

MR. REED: Thank you very much, Your Honor. ! 

(Mr. Reed confers further with defendant.) 

MR. REED: Your Honor, the defendant accepts the Court's offer 
to permit him to have additional parties sitting at the table with him. 
In other words, he would like to have two additional people there, Your 
Honor. 

THE COURT: All right. But he does it at that risk. 

MR. REED: I understand that, Your Honor. I have explained that 
to him. I suppose he would like to have a little more time to consider it, 

but I don't want to impose on the Court. | 

THE COURT: All right; take the time now. 

MR. REED: Thank you, Your Honor. 

(Mr. Reed confers further with defendant.) 
MR. REED: Your Honor, we would like to take that approach. 


THE COURT: You mean he wants to have two sitting at counsel 
table with him? 


MR. REED: Yes, Your Honor. 

THE COURT: I will ask the Marshal to get two Sines deputy 
marshals who look as near alike to this man as possible, and have them 
sit at counsel table. | 

MR. REED: Fine. Thank you, Your Honor. 

* * * * * 

THE COURT: Do you have any objection to that, Mr. Hantman ? 

MR, HANTMAN: No, I have no objection. 

I have another matter while we are waiting I would like to take up 
with the Court, if I may, in this case. 

THE COURT: We are finished with this re then, are we? 
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MR, REED: Yes, Your Honor. 


* * * 


THE COURT: Let me see them. 

You can't complain, can you? 

MR. REED: Well. these fellows look like they are right out of 
Madison Avenue, Your Honor, but under the circumstances -- 

THE COURT: I don't think they do. I think they are dressed very 


similarly, I think their complexion is very near, and I think you will get 


a fair identification now. 

Very well, now, shall we proceed? 

MR. REED: It is acceptable to the defendant, Your Honor. 

THE COURT: Is it acceptable to the government? 

MR. HANTMAN: Most assuredly, Your Honor. 

THE COURT: All right; have the jury come in. 

* * * * 
HARRY IRVING POMERANTZ 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Speak up in a loud voice, sir, so we all can hear you, including 
the jurors, the defendant and his counsel, hear everything you have to 
tell us. 

Give your full name and your address. A. My full name is Harry 
Irving Pomerantz - P-o-m-e-r-a-n-t-z. I reside at 5224 Fourth Street, 
Northeast, 

Q. What is your occupation? A. lama partner at the Eckington 
Liquor Store, 111 Florida Avenue, Northeast. 

Q. Is that here in the District of Columbia? A. Yes, it is. 

Q. Were you so employed on March 31, 1962? A. Yes, I was. 

Q. On that date, sir, somewheres around 11:30 p.m., did anything 
unusual occur while you were at the premises of your store? A. Yes. 

I was over at the soda cooler, facing the window, and in walked that 
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gentleman right there (pointing) and he walked in and he came in and I 


said, "Can Ihelp you". I turned around and he said to me, "No, I will 
be back in a minute”, so he walked outside and he hollered down the 
street, "Everything is oaky"’. 
Q. Now may I interrupt here for a moment. 
You said that gentleman there and you pointed. 
May L ask you, please, to step down from the witness box, walk 
over to the table and put your hand on the shoulder of the individual you 
say came into the store at that time? | 
(Witness complied.) | 
MR. HANTMAN: May the record indicate, if Your Honor please, 
that the witness has pointed out the defendant Vernon as a 
THE COURT: Yes. | 
BY MR. HANTMAN: | 


i 
* * * * i 


Q. And how long would you estimate, Mr. Pomerantz, this entire 
episode which you have related, took place? <A. Well, it probably took 
about ten minutes, the whole thing. : 

Q. And of that ten minutes, approximately how much of that time 
would you estimate you had the defendant Vernon Cooper under observa- 
tion? A. Well, I saw him when he put the gun in my back, and then I 
saw a scar on his left cheek running down. He was trying to hide it but 
part of the scar was still showing. | 

MR. HANTMAN: At this point, if Your Honor please. I would like 
to have the defendant rise and turn his left cheek to the jury. 

May we have that done? Would you please rise? | 

MR. REED: No objection, Your Honor. 

THE COURT: Is there objection? 

THE WITNESS: No, Your Honor. 

THE COURT: There being no objection, he will rise. 

MR. HANTMAN: Would you please rise? 

(Defendant complied.) 

MR. HANTMAN: Would you turn your left cheek to the jury? 


Face back that way. 

(Witness complied.) 
MR. HANTMAN: I don't know whether the jury can see that or not. 
All right. Thank you. 


x * 


RAY ARONSTEIN 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. I would like you to speak up in a loud voice, sir, so we can all 
hear you. 

Give us your full name and your address. A. Ray Aronstein, 
A-r-o-n-s-t-e-i-n; 1633 North Capitol Street. 

Q. What business are you in, Mr. Aronstein? A. Retail liquor. 

Q. What is the firm name or trade name of your organization? 

A. Super Liquor Store. 

Q. And thatiis located in the 1600 block of North Capitol Street? 
A. Right. 

Q. That is here in the District of Columbia? A. It is. 

Q. And were you so employed on April 16, 1962? A. I was. 

Q. Now, Mr. Aronstein, directing your attention to about 7:40 in 
the evening on April 16, 1962, did anything unusual happen to you on that 
date and at that time while you were at the store? A. Yes. 

Q. Tell us in your own words as best you can recall it, exactly 


what occurred on the occasion I have indicated. A. In one section 


of the store I have a small office, and I was sitting at the desk doing 


some book work, and one of my clerks came over and says, 'This man 

wants to see you," and I got up from my desk and I walked from about 

here to about here, a little aisleway, and the gentleman was standing 

there with a gun point right at me just below the height of the counter. 
Q. Which man was this? A. That gentleman right there. 
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Q. All right. Now I would like you, if you will, please, seeing as 
how you pointed to someone at the defense table, I would like you, if you 
would be good enough, to step down from the witness box, come around 
and put your handon the shoulder of the individual you have reference to. 

(Witness complied.) | 

MR. HANTMAN: May the record show that the witness has put 
his hand on the shoulder of the defendant Vernon Cooper? 

THE COURT: Yes. | 

* * * * | * 

Q. [By Mr. Hantman] Was there anyone else with the defendant 
that you saw on this occasion? A. No; no one else that I saw. He was 
the only person that I saw. | 


| 
* * * | * 
| 


CROSS EXAMINATION 
BY MR. REED: 


* * * * * 


Q. Mr. Aronstein, did you notice what the person you claim as 
Vernon Cooper was wearing? | 
* * *x * | * 
A. He had on dark glasses and his hat was pulled down, much on 
his brow. 
Q. Sunglasses? A. Sun glasses. | 
Q. What kind of sun glasses were they? A. Dark ones. 
* * * * i ok 


Q. * * * Do you recall any other details about this man? A. He 


had a very large scar, and a deep and a raised scar on his cheek, that 
stood out, and he was an immense man of long arms. | 

Q. In other words, could you describe his facial characteristics 
in any other detail except for the scar? A, Only those nee that stood 
out, and -- 

Q. Which in your opinion is the scar; is that correct? A. The 


scar. The scar, yes. 
* 


OLIVER MERCHANT 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Would you give us your full name and your address, please. 
A. Oliver Merchant, 127 Quincy Place, Northeast. 

Q. Mr. Merchant, directing your attention to March 31, 1962, at 
about 11:30 p.m., do you recall where you were on or about that date 
and at or about that time, sir? A. Yes, sir. I was employed at the 
Eckington Liquor Store and I was coming back off of delivery. 

Q. You were delivery boy for the Eckington Liquor Store ? 

A. Yes, sir. 

Q. And what, if anything, did you see when you came back from 
the delivery at about 11:30 p.m. on that particular evening? A. Well, 
I came right back early that afternoon and I walked into the store, and 
as I walked into the store with some soda bottles in my hand, the man 
jumped behind from the potato chip counter, where the potato chips were 


being stocked at, and pushed this object in the back of my head and told 


me to lay down on the floor, and I looked around. 
Q. And did you see who it was who told you to do that? A. Yes, 


Q. Do you see that man in the courtroom here today? <A. Yes, 
sir, I do. 

Q. Would you be good enough to come down from the witness stand 
and put your hand on his shoulder? 

(Witness complied.) 

MR. HANTMAN: May the record show that the witness has refer- 
red to the identity of Vernon Cooper? 

THE COURT: Yes. 


* * 


Washington, D. C. 
Thursday, March 21, 1963 


* * * * * 
MR. REED: Your Honor, may we approach the bench? 
THE COURT: Yes. : 
(At the bench:) | 
MR. REED: We would like to change the position of the defendant 
at the table, Your Honor, and the Marshal wished that we ‘ask Your 
Honor's permission before doing so. | 
THE COURT: I see no objection to it. Do you? 
MR, HANTMAN: I have no objection whatsoever. 
THE COURT: All right. 
* * * 
FLOYD H. JOHNSON 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows:| 
DIRECT EXAMINATION 
BY MR. HANTMAN: 


Q. I want you to speak up in a loud voice, sir, so we can all hear 


you. | 
Give us your full name and your address. A. Floyd H. Johnson, 
2815 Knox Terrace, Southeast. | 
Q. Mr. Johnson, where are you employed? A. Super Liquor. 
Q. That is inthe 1600 block of North Capitol Street here in the 
District of Columbia? A. Yes, sir. | 
Q. Were you so employed, sir, on April 16, 19627 2 A. Yes, sir. 
Q. Now, somewheres around 7:40 p.m. that afternoon, or evening, 
rather, were you in the store on that date and at that time, sir? 
A. Yes, sir. | 
Q. Did anything unusual occur while you were there on the occa- 


sion I have mentioned? A. Yes, sir. 
Q. Tell us what happened. A. Well, at 7:40 Gra tetiows walked 


in the store. One of them told me to tell the boss he wanted to see him. 
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Q. Keep your voice up. A. And then when the boss got up and 
stepped out, the other one had the gun in his stomach. 

Q. By the boss do you mean Mr. Aronstein? A. Mr. Aronstein. 

Q. And you say one of them put a gun in Mr. Aronstein's stomach? 
A. Yes. 

Q. Then what happened? A. Then the one that had the gun in 
Mr. Aronstein's stomach he went to snatching the money off of the coun- 
ter, then he made Mr. Aronstein lay down. 

Q. Do you see the individual who put the gun in Mr. Aronstein's 
stomach and started snatching money off the counter, anywheres in the 
court room? A. Yes, sir, Ido. 

Q. I will ask you to step down from the witness stand and put your 
hand on his shoulder. A. Yes, sir. 

Q. Will you do that, please? 

(Witness complied.) 

MR. HANTMAN: May the record reflect that the witness has put 
his hand on the shoulder of the defendant Vernon Cooper? 

THE COURT: Yes. 


* * * 


CROSS EXAMINATION 
BY MR. REED: 


* * * * * 


128 Q. Mr. Johnson, did you testify that there was more than one per- 


son who came into the store this evening of the robbery? A. It was 


two as far as I know. It was two I seen. 


* * * 
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WILLIE A. COX 
was Called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: | 

DIRECT EXAMINATION | 
BY MR. HANTMAN: 


Q. I want you to speak up in a loud voice, sir, so we can all hear 


what you have to tell us. 


Give your full name and your address. A. Willie Cox. 1632 


Lincoln Road. | 

Q. Mr. Cox, what is your occupation? A. Cook. 

Q. Mr. Cox, directing your attention to April 16, 1962 at about 
7:40 in the evening, do you recall where you were on that date at or 
about that time, sir? A. In Super Liquor Store. | 

Q. Did anything unusual happen while you were in the Super Liquor 
Store on the date and the time I have indicated? A. Yes. 

Q. Tell us what happened, in your own words. A. Well, a fellow 
came in and one on one side and the other one walked in on the other side. 
He walked behind the counter, then he, while he was behind the counter, 
he walked behind me and he said, "It is a stick up; don't you know what 
it is?” | 

Q. Do you see the man who said to you, "This is a stickup, do you 
know what this is?" | 

Do you see him here in the court room today? A. Yes, sir. 

Q. I would like you to step down from the witness istand, if you 
will, please, and walk over and put your hand on his shoulder. 

Come right down and put your hand on his shoulder. 

(Witness complied.) | 

MR. HANTMAN: May the record show the witness has put his hand 
on the shoulder of the defendant Vernon Cooper? 

THE COURT: Yes. 

BY MR. HANTMAN: 

Q. Now, when the defendant Vernon Cooper said to you "This is 

a stickup, do you know what this is" -- A. Thatis right. 
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Q. -- what was it he was showing you at thattime? A. It was 
a pistol. 
* * * 
CROSS EXAMINATION 
BY MR. STANFORD: 
* * * * * 
Q. What was he wearing? A. He was wearing a three-quarter 
coat, a Small hat, and dark glasses. 
Q. Dark glasses? A. Yes. 


* * a 


JAMES H. TAYLOR 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. State your full name and your address, please. A. James 
H. Taylor, 2122 Rand Place, Northeast. 


Q. Mr. Taylor, where are youemployed? A. Super Liquors. 
Q. And what do you do there? A. Tama clerk. 
Q. Were you so employed, Mr. Taylor, on April 16, 1962? A. Yes. 


Q. Were you at the store on the date I have just indicated, at or 
about 7:40 p.m, that evening? A. Yes. 

Q. Did anything unusual occur while you were at the store on that 
date and at the time I have just stated to you? A. Well, we were held 
up that day. 

Q. All right. Tell us about that in your own words, please. 

A. Well, at about 7:40 I was waiting on a customer and sold him six 
beers, and I turned around and I saw someone stalking out there at the 

north end of the store, and in the meantime he said "This is a 
holdup; tell Mr. Aronstein to come" -- he told me to tell my boss to 
come from behind the counter. 

Q. Did you do that? A. I called him and in the meantime 
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another holdup man came in from the other side, took the dollar off the 


counter that the customer had, and said ''This isa holdup” and "Lay 
down on the floor." | 
Q. Do you see the man who took the dollar off the counter and 
said ''This is a holdup" anywheres in the court room now? <A. Yes. 
Q. All right. I would like you to step down from the witness stand, 
come around and put your hand on his shoulder, please. | 
(Witness complied.) | 
MR. HANTMAN: May the record show that the witness has put 
his hand on the shoulder of the defendant Vernon Cooper? 
THE COURT: Yes. 
* * * 
HARRY A. NOONE 
was called as a witness by and on behalf of the defendant, and being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, REED: | 
Q. State your fullname, please. <A. Detective Harry A. Noone, 


N-0-0-n-e. 
Q. You are assigned to the Metropolitan Police Department? 
A. Assigned to the robbery squad of the Metropolitan Police Department. 


* * * * | 
Q. I will ask you to read as quickly as you can -- ! 
THE COURT: And you mean silently. | 
MR. REED: Yes; silently, Your Honor. 
THE COURT: Yes. | 
MR. REED: -- what has been marked as Defendant's Exhibit Num- 
ber 1, and tell me, if you can, whether the statement contains any refer- 
193 ence to a scar on any of the persons involved in the robbery. 
THE WITNESS: I could answer that without looking at it. It didn't. 
BY MR. REED: | 
Q. What is the date on that, that that statement was taken, Officer 


Noone? A. April the 16th, 1962. 
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Q. Is the time onthere? A. 17:45 p.m. 


* * * * 


JUDGE'S CHARGE TO JURY 
THE COURT (Pine, J.): 
* * * * * 
I shall now read a requested instruction by the defendant: 


"It is contended by the government the witnesses have ap- 


peared in this trial who identify the defendant as being the man 


who committed the crimes charged. You should recall the testi- 

mony of these witnesses who have appeared for the purpose of 

identifying the defendant. It is for you to determine under the 
evidence in the case whether or not the testimony of these wit- 
nesses clearly and sufficiently identifies this defendant as the 
perpetrator of these crimes. You should analyze the testimony 
of these witnesses carefully, taking into consideration all the 
facts and circumstances which surrounded their identification, 
and determine whether or not this defendant was the party who 
went into these stores and committed the crimes charged in the 
indictment. 

"If after considering their testimony, you find that the iden- 
tification of the defendant by these witnesses is not convincing 
beyond any reasonable doubt, you should find the defendant not 
guilty." 

* * * * * 

THE COURT: I want to express before the jury the Court's ap- 
preciation to Mr. Reed and to Mr. Stanford for representing this de- 
fendant by assignment of the Court, without compensation, giving their 
time as a matter of public duty. 

I want to also express my appreciation to very highly regarded 
deputy marshals, Mr. Braxton and Mr. Rogers, who were willing to sit 
here during this trial along with the defendant so that we could be cer- 
tain that the identification, if any, was fairly made. 
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I thought you ought to know who they are and that they are not de- 
fendants in any sense of the word. | 

But they resembled the defendant to some extent and we thought 
it was in the interest of fairness that they should sit there to make cer- 


tain about these identifications. 


* * 


[Filed March 20, 1963] 
DENIAL OF MOTION 


On this 20th day of March, 1963, came the attorney of United 
States, the defendant in proper person, and by his attorneys William 
F. Reed and Robert J. Stanford, Esquire; whereupon the motion of the 
defendant to suppress evidence coming on to be heard is by the Court 
denied, and the motion of the defendant to waive presence in the Court- 


room during the presentation of the Government's case ig by the Court 
| 


denied. 
By direction of 


DAVID A. PINE | 
Presiding Judge | 
Criminal Court # ONE 


HARRY M. HULL, Clerk 


Present: By /s/ Tom McGuire | 
United States Attorney Deputy Clerk 


By Alfred Hantman 
Assistant United States Attorney 


Roger Frye 
Official Reporter 


[Filed April 26, 1963] 


JUDGMENT AND COMMITMENT 


On this 23rd day of April, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Robert J. 
Stanford, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and Verdict of Guilty of the offense of Robbery as 
charged in Count II and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to. the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) Years to Nine (9) Years, the 
sentence to take effect at the expiration of the sentence imposed in 
Crim. No. 592-62. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ David A. Pine 
United States District Judge 


BRIEF FOR APPELLEE 


Anited States Court of Appeals | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,996 


EULALIA M. WILLIAMS, 
Appellant, 


MYRTLE B. WILLIAMS, 
Administratrix, Estate of Leon Williams, deceased 


Appellee. 


ed 


Appeal from Order of the United States District Court 
for the District of Columbia 


United States Court of Appeals CORNELIUS H. DOHERTY 


for the Distrct »  snlumbia Circut f 
1010 Vermont Avenue, N.W. 


1963 Washington 5, D.C. 
Attorney for Appellee. 


(i) 


QUESTIONS PRESENTED 


That in the opinion of the appellee, Myrtle B. Williams, 
Administratrix, Estate of Leon Williams, deceased, the ques- 


tions presented are: 


Where the record discloses that appellant's exceptions 
to the final account of appellee were denied by an order dated 
April 23, 1963, on the ground that appellant had failed to prove 
that she was the widow of Leon Williams and that she had no 
standing to except to the final account of appellee, was the per- 
fection of an appeal by appellant on June 14, 1963, within the 
time permitted by Rule 73(a) of the Rules of Civil Procedure? 


Was the finding of the trial Court in the original proceed- 


ing res judicata as to the issues in appellant's second action? 


Does the record contain sufficient evidence to sustain the 


finding that appellant was not the widow of Leon Williams? 


COUNTER-STATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT: 
The Court is Without Jurisdiction To Entertain This Appeal 
Appellant is Not the Lawful Widow 
Appellant Was Never Divorced from Myers 


CONCLUSION 
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Anited States Court of epee 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,996 


EULALIA M. WILLIAMS, 


A ppellant, 


v. 


MYRTLE B. WILLIAMS, Administratrix, 
Estate of Leon Williams, Deceased, 


Appellee. 


Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The matter presently before the Court covers a prior proceed- 
ing in this cause in which appellant claimed to be the lawful widow of 
the decedent, and the trial Court found that the appellant was not the 


widow of the decedent and an appeal taken tc this Court, being this 
Court's Number 17,168. | 
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The printed record in that cause has been made.a part of these 
proceedings and the appellee believes that the factual background in that 
proceeding should be before this Court, and the reference hereafter to 
pages in the joint appendix refers to the joint appendix as it appears in 
this Court No. 17168. 


The appellant, Eulalia M. Williams, filed a petition for the removal 
of the appellee, Myrtle B. Williams, as the administratrix of the estate 
of her husband, Leon Williams, hereinafter referred to as decedent, al- 
leging that she had married the decedent on the 20th day of February, 
1941, in Elkton, Maryland, and attaching to the petition an alleged copy 
of a marriage license issued May 18, 1940, and that to her knowledge 
this marriage did not terminate to his death and praying for a rule to ap- 


pellee to show cause why she should not be removed as administratrix 


and that appellant be appointed the administratrix d. b. n. (J.A. 4-5). 


An answer was filed to the rule in which the appellee stated that 
she was the widow of the decedent having lived and resided with him as 
man and wife. and was held out and represented to be the wife of the de- 
cedent since April of 1940, and denying that the decedent married the ap- 
pellant on February 20, 1941, or at any time (J.A. 8). 


Appellant, as a witness for herself, stated that she was married 
to decedent in February, 1941, and never divorced from him, and intro- 
duced in evidence a photostatic copy of the marriage certificate (J.A. 
10-12). 


On cross-examination appellant stated that she was born in Winston- 
Salem, North Carolina, and came to Washington in October, 1932; that she 
was married to a Frazier Myers in Charleston, West Virginia, in Febru- 
ary of 1922, and divorced from him in Charleston, West Virginia, in 1939 
(J.A. 12-13); that appellant was married in January of 1946 to a man by 
the name of James A. Matthews (J.A. 15), and that after her divorce from 
Matthews took back the name of Eulalia C. Myers (J.A. 17). 


| 
3 | 
The deposition of appellant, which was taken in the case of The In- 
demnity Insurance Company of North America v. Eulalia ¢. Matthews, 
Civil Action No. 3943-48, concerning an action against the’ appellant grow- 
ing out of a robbery in Alexandria, Virginia, was offered ih evidence, and 
she was asked concerning the names of persons whom she had married 


and the name of the decedent was never mentioned. 


Appellant was shown a certificate of marriage to James A. Mat- 
thews, dated January 18, 1946, in which it was stated that her name was 
Eulalia E. Myers and that her birth place was Winston-Salem, North 
Carolina. This certificate was marked respondent's exhibit No. 2 and 
received in evidence (J.A. 19) and set forth in full on page 61 of the joint 


appendix. 


On re-cross examination appellant was shown the application for 
the alleged marriage license in Elkton, Maryland, showing a typed signa- 
ture of Eulalia C. Myers, and appellant stated that she did not sign the 
application. There was no other signature attached to the application 
(J.A. 24); that she received her divorce in 1938 or '39 from Myers and 
that she had been living in Washington since 1932; that she was known as 
Madam Yvonne and Eulalia C. Myers over a number of years (J.A. 24). 


The appellant was asked concerning her listing as Eulalia C. Myers 
in the telephone books of the District of Columbia from 1939 to 1949, and 
she stated that she did not know how it was listed and she was then refer- 
red to the page of each directory during that period of time showing the 
listing of "Eulalia C. Myers" and she stated that she always used the 
name of Eulalia C. Myers (J.A. 25-26). 


The appellant admitted that she was the same Eulalia Matthews who 
on Friday, the 5th day of November, 1948, was convicted in the Corpora- 
tion Court of the City of Alexandria and given four (4) years for larceny 
(J.A. 16). | 


William Norman Dean of 4824 Bass Place, S. E. , called >S a wit- 


ness for appellant, stated that he knew the decedent and ‘en a and the 
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appellant together and went to their marriage when they got married and 
saw the marriage performed (J.A. 32-33). 


On cross-examination the witness stated that he didn't know where 
the decedent was living in 1940; that he had been knowing Eulalia Wil- 
liams as Mrs. Myers prior to her marriage; that he didn't know of her 
marriage to Matthews, even though he knew her from 1932 to the pres- 
ent time; that he knew her as Myers until she got married; that he and 
his wife — he meant girl friend — were there as witnesses at the preach- 
er's house in Maryland; that he and his girl friend went out in an old 
Buick car by themselves; that they met them out there; that they followed 
them out there; that his girl friend was Lillie Mae Wilson who lived at 
4824 Bass Place; that he was present only for the wedding (J.A. 32-37). 


Lillie Mae Wilson, called as a witness for appellant, stated that 
she knew Eulalia M. Williams since 1933; that she attended the marriage 
ceremony between decedent and appellant; that she visited them almost 


every weekend (J.A. 39-40). 


On cross-examination the witness stated that she and Dean are just 
friends; that she went to visit decedent and Eulalia at 629 Q Street, N.V’. 
in 1933; that she never met decedent's wife, Gertrude; that Mrs. Myers 
was a housekeeper; so far as she knew; that she saw appellant once a 
week from 1933 to now; that she didn't know any business Eulalia was 
in; that she went to Elkton in a car driven by decedent; that she never 
knew of the decedent's home at 1729 9th Street, N.W.; that she saw ap- 
pellant and decedent sign a paper in Elkton; that she and Mr. Dean were 
not asked to sign as witnesses to the marriage; that appellant and de- 
cedent signed the paper in front of her; that she had heard of a James 
Matthews but didn't know him; that she didn't know Frazier Myers and 
never heard appellant say anything about him; that she continued to visit 
Eulalia C. Myers and the decedent from 1941 to 1960 quite frequently 
(J.A. 39-44). 


The appellee testified that she started living with the decedent in 
1940 at 1729 9th Street, N. W., and moved to the Cadillac Hotel, 1500 
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Vermont Avenue, N. W., Washington, D. C., in 1943 and had lived with 
decedent at that address until his death in August, 1960; that their in- 
come tax returns were made out in their joint names and that trusts on 
the properties owned by the decedent had both their names during that 
period of time; that she was present when counsel checked the name of 
Eulalia C. Myers in the telephone books and that a telephone was listed 
in the telephone books from 1939 through 1949 in the name of Eulalia C. 
Myers (J.A. 46-50). | 
Carolyn Williamson Charity, called as a witness for appellee, 

stated that she was employed by the Women's Division of the Metropoli- 
tan Police and in response to a subpoena produced records of the appli- 
cations of Eulalia C. Myers for a license for a medium or spiritualist 
from 1936 through 1943, and a license was issued to her at 629 Q Street 
N. W., Washington, D. C. for each of those years (J.A. 58-59). 


> 


There was offered in evidence appellee's exhibit No. 4 which was 
the deposition of appellant and her witness, Anna W ilson, taken before 
John E. Amos, special commissioner, on July 25, 1940, in support of 
appellant's complaint for an absolute divorce, which is set out in full 
commencing at J.A. 62, in which appellant stated that she had lived in 
West Virginia since 1919. It also contains the statement of her witness, 
Anna Wilson, that Eulalia C. Myers was known to her for about nineteen 
years and that appellant had been a resident of Charleston, Kanawha 
County, West Virginia, since she had been knowing her. | 


Appellee's exhibit No. 5 is a certified copy of the bill of complaint 
for a divorce filed by the appellant in Charleston, West Virginia, sworn 
to by her on June 25, 1940, in which she states that she has been a bona 
fide resident of Kanawha County, West Virginia, for moré than two years 
preceding the filing of the complaint, and it is set forth in full starting 
on page 69 of the joint appendix. 


Appellee's exhibit No. 6 is the affidavit of Eulalia C. Myers filed 
in the divorce proceeding in Charleston, West Virginia, in which she 


states that Frazier Myers is a non-resident and living at 253 Medberry 
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Street, Detroit, Michigan, and sworn to on July 25, 1940, and it is set 
forth in full starting on page 72 of the joint appendix. 


Appellee's exhibit No. 7 is the report of John E. Amos, special 
commissioner, dated September 11, 1940, and filed in the divorce pro- 
ceedings in Charleston, West Virginia, in which it is stated that Eulalia 


C. Myers and her husband were married in Charleston, West Virginia, 
on February 7, 1922, and lived together until April 16, 1923, and that 
plaintiff (appellant) had continued to reside in Charleston, West Virgin- 


ia, since the separation, that defendant Myers is a resident of Detroit, 
Michigan, and this report is fully set forth commencing on page 73 of 
the joint appendix. 


Appellee'’s exhibit No. 9 is the decree of divorce issued to appel- 
lant on September 11, 1940, which was based upon the report of John E. 
Amos, special commissioner, and it is set forth in full commencing at 
page 76 of the joint appendix. 


All the foregoing exhibits were received in evidence as a part of 


appellee's case. 


The following references to the joint appendix are to the appendix 


on this appeal. 


This Court affirmed the action of the trial Court with the notation 
that the judgment is without prejudice to the right of either party to ap- 
peal from any order hereafter entered directing distribution of the es- 
tate on final accounting, and that the issues may be tried de novo inso- 
far as pertinent to the right of distribution (J.A. 9). 


The appellant filed exceptions and objections to the second and 
final account of the appellee, administratrix, on the ground that she was 
the lawful widow of the decedent (J.A. 15-16). 


An answer to the exceptions was filed by the appellee and set up 
therein the facts concerning the first proceeding, as set out in this Court 
Number 17,186 (J.A. 17-19). 


lt \ 

The cause came on to be heard before Judge Luther iW. Youngdahl 
on April 4, 1963. The appellant was not present and counsel apparently 
relied on the record before the Court which contained the matter here- 
tofore set forth for no tender or offer of any further evidence was made 
on behalf of appellant (J.A. 20-21). | 


An order was entered on April 23, 1963, stating that appellant had 
failed to prove that she was the widow of Leon Williams and that she had 
no standing in Court to except or object to the second and final account 
of the administratrix, and overruling the exceptions and objections to the 
second and final account (J.A. 21-22). 


The appellant noted her appeal on June 14, 1963. 


A motion was filed in this Court to dismiss the appeal on the ground 
that the appeal was not perfected within the period permitted by Rule 73(a) 
of the Rules of Civil Procedure; that the issue raised by appellant had, on 
a previous hearing, been passed upon unfavorably to appellant and that the 
action of the appellant was merely for the purpose of delaying, annoying 
and harassing the appellee and is without any basis in fact. 


The motion to dismiss was, by an order of this Court dated August 
27, 1963, held in abeyance pending the hearing of this case on the merits 
| 
| 
SUMMARY OF ARGUMENT 
On April 23, 1963, an order was entered in the matter of the ex- 
ceptions to the final account of appellee which stated that appellant was 
not the widow of the decedent and that the exceptions were overruled 
(J.A. 21). This was a final and appealable order and the appellant filed 
her appeal on June 14, 1963. The appeal was not perfected within the 
time permitted by Rule 73(a) of the Federal Rules of Civil Procedure, 
and this Court is without jurisdiction in this matter. | 


The record before this Court on this appeal includes the record 
of proceedings in No. 17,168 in which appellant was the appellant and 
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the appellee was the appellee, and in which the appellant contended, as 
on this appeal, that she was the lawful widow of the decedent. The trial 
Court made its finding that appellant was not the lawful widow of the de- 
cedent and the trial Court, in the case presently before this Court, found 
that appellant was not the lawful widow of the decedent and there was 
ample evidence before the Court to support this finding. 


The record before this Court discloses tha appellant, at the time 
of her alleged marriage to the decedent, was married to one Frazier 


Myers from whom she was not divorced. 


ARGUMENT 


The Court Is Without Jurisdiction 
___To Entertain This Appeal 
It is the contention of the appellee that the order of April 23, 1963, 
was a final and appealable judgment and the appeal therefrom not being 
perfected until June 14, 1963, was not in accordance with the require- 


ments of Rule 73(a) of the Federal Rules of Civil Procedure, which is, 


in part, as follows: 


‘When and How Taken. When an appeal is permitted 
by law from a district court toa Court of Appeals the time 
within which an appeal may be taken shall be 30 days from 
the entry of the judgment appealed from unless a shorter 
time is provided by law, except that in any action in which 
the United States or an officer or agency thereof is a party 
the time as to all parties shall be 60 days from such entry, 
and except that upon a showing of excusable neglect based 
on a failure of a party to learn of the entry of the judgment 
the district court in any action may extend the time for ap- 
peal not exceeding 30 days from the expiration of the orig- 
inal time herein prescribed. * * *" 


In the case of Whitehead v. American Security and Trust Company, 
109 U.S. App. D.C., Reports 202, 285 F.(2d) 282, this Court made the fol- 
lowing statement on page 202 of the Report: 


9 


"Since the filing of notice of appeal within time | is 
jurisdictional, Slater v. Peyser, 91 U.S. App. D.C. 314, 
200 F. 2d 360; Randolph v. Randolph, 91 U.S. App. D.C. 
170, 198 F. 2d 956; Bradley v. Pace, 87 U.S. App. D. Cc. 
11, 183 F. 2d 806, the appeal must be dismissed." 


The appellant in this case was not an original party in the proceed- 
ing but an intervenor for merely one purpose and that was to assert her 
right as a widow and to be permitted to object and except to the second 
and final account which the appellee had filed as administratrix. 


On April 22, 1963, the United States District Court, in no uncertain 
terms, signed an order stating that the appellant had failed to prove that 
she was the widow of the decedent and having failed to prove that she was 
the widow she had no standing in Court for the purpose of objecting or 
excepting to the second and final account, and that her objections and ex- 


ceptions to the account were overruled. 


Insofar as the appellant was concerned there was nothing left in 
the proceedings of any interest to her. The order of April 23, 1963, was 
a clear cut final judgment as ‘to the appellant. 


In the case of Barrett v.’Commercial Credit Co., 54 App. D.C. 250, 
296 F. 996, this Court made the following statement at page 250: 


"The jurisdiction to review the case in error is as- 
sailed on the ground that the appeal is from an inter - 
locutory order of the court below. The objection is) ‘not 
well taken, since the order was a final judgment in the 
case so far as the intervener was concerned. It ter- 
minated his rights in the action below; hence, so far as 
his case is concerned, it operated as a final judgment, 
which may be brought here on writ of error." | 

| 
This Court, in the case of Perry, et al v. Wilson, 60 App. D.C. 109, 
48 F. (2d) 1021, held that an order refusing to remove an administrator 


and an order removing an administrator were final and appealable orders. 


The appeal in this case was noted on June 14, 1963, fifty-three (53) 
days after the judgment was entered, and it is submitted that the time had 
passed within which to appeal when the appeal was finally filed, and that 
this Court does not have jurisdiction to entertain this matter. 
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The appellant, in her opposition to the motion to dismiss this ap- 
peal, indicates that the judgment of the Court in No. 17,168 gave to ap- 
pellant the right to await the approval of the final account of appellee. 
There was no order directing distribution and the only order entered 
was the order stating that appellant was not the widow of the decedent 
and had no standing to except or object to the account which was filed 
by appellee as administratrix of the estate of decedent. 


Appellant Is Not The Lawful Widow 


The appellant on this appeal, as well as in 17,168, proceeds on 
the theory that the burden is on the appellee to prove that she is the 
widow of the decedent. 


The appellant is the moving party on both occasions and alleges 
that she is the lawful widow of the decedent. The appellant also asserts 
that the trial Court in the original proceedings did not find that she was 
not the widow of the appellant. The finding of the Court and the order 
dismissing the rule appears on pages 79-81 of the joint appendix in this 
Court's Number 17,168. The Court's order on page 81 of the joint ap- 
pendix indicates very clearly that his finding was that she was not the 
lawful widow of the decedent. 


The appellant testified that she was known as Madam Yvonne and 
that she was so listed in the phone book (J.A. 25), and it is hard to un- 
derstand what appellant refers to in her brief that she used her trade 
name instead of "Williams". Her entire testimony, as set forth in the 
joint appendix in 17,168, indicates that she used the names of Eulalia 
Myers and Matthews. 


The appellant's obligation in this proceeding was to prove that she 
was the lawful widow and that included proving not only a marriage to 
the decedent but also that she was never married and if married that 
she had obtained a valid divorce. 
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The record clearly shows without any equivocation that appellant 
lived in the District of Columbia from 1932 to the present time, with the 


exception of four (4) years in prison in Virginia from 1948 to 1952. 


It is admitted that appellant was married to Frazier A. Myers in 
Charleston, West Virginia, on February 7, 1922. | 


It is admitted that she was born in Winston-Salem, North Carolina 


| 

The record discloses that appellant had a license as a medium in 

the District of Columbia from 1936 through 1943 in the name of Eulalia 
C. Myers at 629 Q Street, N. W., Washington (J.A. 59). | 


The alleged marriage certificate certifying to the marriage of ap- 
pellant and decedent discloses the address of decedent at 1729 9th Street, 
N. W., even though the alleged witnesses to the marriage, who knew de- 
cedent for some time, indicated 629 Q Street, N. W., or Bennings Road, 

N. E. as his address. The certificate discloses the nativity of the bride 
as New Jersey for which there is no basis in the evidence. It gives ap- 
pellant's address as 5003 Ames Street, N.E., and no witness testified or 
indicated such an address. The application further states that the appel- 
lant's occupation was a hairdresser and that she was single, even though 
on June 25, 1940, she filed a complaint for an absolute divorce in Charles- 


ton, West Virginia, from Frazier A. Myers..: 


The real mystifying part of the situation is that the application has 
the name of Eulalia C. Myers as the applicant and allegedly sworn to be- 


fore the Clerk of the Court of Cecil County, Maryland, and appellant, in 
her testimony on page 24 of the joint appendix, stated that she didn't sign 


the application. 


On January 18, 1946, an application was filed by the eens in 
the Clerk's Office of the County of Alexandria, Virginia, for a marriage 


license in which she stated that her occupation was that of a hairdresser; 
that she had been divorced and only one previous marriage; that her 


birth place was Winston-Salem, North Carolina, and her residence was 
3942 Benning Road, N. E. The groom, James A. Matthews, was listed 
as single and the marriage was performed the same day (J.A. 61). 
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No mention of the name of Leon Williams was contained in the ap- 


plication. 


There was offered in evidence the record in The Indemnity Insur- 
ance Company of North America v. Eulalia C. Matthews, Civil Action 
No. 3943-48, growing out of the larceny of a considerable sum of money 
from a bank in Alexandria, Virginia, and in which case a deposition was 
taken by counsel for the plaintiff, in which appellant was asked concern- 
ing her prior marriages and she made no mention of decedent (J.A. 15-18). 


In an action for divorce filed in the District of Columbia by appel- 
lant versus James A. Matthews, Civil Action No. 1766-53, the appellant 
asked that her name be returned to her proper name of Eulalia C. Myers, 
and no mention of the decedent was contained in this proceeding (J.A. 26). 


The telephone directories during the years 1939-1949 carried ap- 
pellant as Eulalia C. Myers. 


If the appellant was married to decedent, as she alleges, wouldn't 
she in some way, inithe twenty (20) years prior to decedent's death, use 
his name? When questioned concerning prior marriages wouldn't she 
have stated she was married to decedent? Appellant admitted marriages 
to others, why not to the decedent? Nothing was mentioned of her mar- 
riage to decedent when six years later she married Matthews in Alex- 


andria. 


It is submitted that the one and only time the appellant used de- 
cedent's name was when she filed the petition in the instant case when 
it was felt that there might be some difficulty in disproving her allega- 
tions and the result might be worth the effort. 


Appellant Was Never Divorced From Myers 


On June 21, 1940, approximately two months after the application 
was allegedly filed in Cecil County, Maryland, for a marriage license 
by the appellant and decedent, a complaint for an absolute divorce was 
filed by the appellant in Charleston, West Virginia, alleging that for 
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more than two years preceding the institution of this action, appellant 
had been a resident and an actual bona fide citizen of the County and 
State (J.A. 69). | 


In her sworn statement before the commissioner appointed to hear 
the testimony in the case, she stated that she had lived in West Virginia 
since 1919 and her witness corroborated this fact (J.A. 64). 


According to her sworn statement in Court in the instant case she 
said that she had been a resident of the District of Columbia from 1932 
to the present time. Her witness, Lillie Mae Wilson, had visited her at 
her home in the District of Columbia weekly from 1932 until the trial of 
this case (J.A. 44). | 


The appellant's application for a marriage license, dated May 18, 
1940, gave her residence as 5003 Ames Street, N. E., andithe record of 


the Police Department disclosed that she had a license to be a medium 
at 629 Q Street, N. W., at least from 1936 to 1943 (J.A. 59). 


Appellant's affidavit concerning the residence of her husband, 
Frazier Myers, was that he was a non-resident of the State of West Vir- 
ginia, and resided at 253 Medberry Street, Detroit, Michigan (J.A. 63). 


The law of West Virginia concerning jurisdiction for a divorce 1s 
most clearly set forth in the case of Earl W. Cobb v. Rose Cobb, 113 
S.E. (2d) 193, and decided March 8, 1960, in which case a divorce was 
entered on the 4th day of June, 1954, granting a divorce to the plaintiff, 
Earl W. Cobb, on the ground of cruelty and awarding him the custody of 
a child, and this decree was subsequently amended giving the custody of 
the child to the defendant with payments of Twenty-Two ($22.00) Dollars 
weekly. On November 13, 1957, the defendant filed a petition asking that 
plaintiff be adjudged to be the father of a child born after the divorce and 
be required to support the child. Considerable testimony was taken but 
neither party attacked the validity of the former decrees, but the trial 
Court, of its own motion, set aside the original decree of divorce on the 


ground that the parties were not residents of the State of West Virginia, 
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and the Court was without jurisdiction to enter the decree of divorce on 


June 4, 1954, and an appeal was taken to the Supreme Court of Appeals 


of West Virginia. 


The Court, in its opinion, commencing at page 194, made the follow- 
ing statement: 


"The principle that courts of equity have jurisdiction 
in suits for divorce only by virtue of the authority confer~ 
red upon them by statute is laid down in many decisions of 
this Court. They are cited in the opinions in the recent 
cases of State ex rel. Hammond v. Worrell, W. Va., 106 S.E. 
2d 521, and State ex rel. Cecil v. Knapp, W. Va., 105 S.E. 
2d 569. Code 48-2-8, insofar as pertinent provides: 


' 'No suit for divorce shall be maintainable: 


" '(a) If the cause for divorce is adultery, whether the 
cause of action arose in or out of this State, unless 
one of the parties, at the commencement of suit, is 
a bona fide resident of this State; or 


(bh) If the cause for divorce is other than adultery, 
unless one of the parties was at the time the cause 
of action arose, a bona fide resident of this State and 
has been such a resident for at least one year next 
preceding the commencement of suit, or * * *.' " 


Again, at page 197, is the following: 


"It was upon the hearing regarding the support which 
the defendant sought for both of the children and the contest 
as to the paternity of one of the children that the evidence 
was adduced to the effect that neither of the parties had been 
a resident of Wood County for one year prior to the date the 
divorce suit was brought. There is some conflict upon the 
question, the plaintiff insiting in a general way that he 
thought he had been a resident of the county for one year, 
put he offered no proof in corroboration which should have 
been easily available if his statements were true. The proof 
was sufficient to support the finding of the trial court that 
neither party to the suit had been a resident of Wood County 
for the statutory period prior to the bringing of the suit. 
Since the trial court had no jurisdiction to enter a decree 
of divorce on any ground alleged in the bill, except adultery, 
if neither party had been a resident of that county for a 
period of one year prior to the bringing of the suit, we hold 
that it had 'jurisdiction'to set aside as void and of no effect 
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its decrees of June 4 and October 18, 1954. '* * * A void 


judgment, being a nullity, may be attacked, collaterally or 


directly, at any time and in any court whenever any claim 


or right is asserted under such judgment. * * *'" State ex. 
rel. Cecil v. Knapp, W. Va.,105 S.E. 2d 569, 571, and many 


decisions of this Court to the same effect which are cited 
in the opinion of that case.'’ (Emphasis supplied). | 
CONCLUSION | 

It is respectfully submitted that the record before this Court defi- 
nitely supports the order of the trial Court that the appellant was not the 
widow of the decedent and that she had no standing to except to the final 
account; that this was a final judgment and that the appealjwas not per- 
fected in the time permitted by Rule 73(a) of the Rules of Civil Procedure; 
that appellant never married decedent and that at the time of the alleged 
marriage to decedent she was the wife of Frazier Myers, and that the 
judgment of the United States District Court should be affirmed. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N.W. 
Washington, D.C. 
Attorney for Appellee 


Attorney for Appellee. | 


